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VEMORANDUM OPI NI ON AND ORDER

Sone little pigs go to market; sone stay honme. Vigortone

Ag Products conmes to court. Vigortone Ag Products

(“Vigortone”), fornmerly known as Provi m Acqui sition

Cor por ation, brings negligent m srepresentation, Del awar e

Consunmer Fraud Act (the “DCFA”), breach of contract, fraud and

equi table relief clainms against PM Ag Products, Inc. (“PM Ag”)

stemming from Provim Acquisition Corporation’ s purchase of

Vi gortone from PM Ag. PM Ag asks the Court to send Vigortone

crying all the way home by granting summary judgment on all
counts.

BACKGROUND
Vigortone is a Delaware corporation with its principal
pl ace of business in Cedar Rapids, lowa. Vigortone produces and

sells premx and other products to Ilivestock farmers for



inclusion in animl feed. On April 27, 1998, PM Ag, a
California corporation with its principal place of business in
Illinois, sold Vigortone to Provim Acquisition Corp., a
Del aware corporati on. Provim Holding, B.V. formed Provim
Acqui sition for the sole purpose of acquiring Vigortone, with
Provim  Acquisition adopting Vigortone's nane after the
pur chase.

Provim Holding is a worldw de business that produces and
sells feed products for donesticated farm animals, wth
approximately $1 billion in sales. (Def.’s 56.1 Stnt. 7 1, 3.)
It has acquired approxinmately 30 conpanies since 1988.
(Def.’s 56.1 Stmt. § 8.) Provim Holding’s Merger and
Acqui sition Departnment handles this acquisition activity.
(Def.’s 56.1 Stnmt. ¢ 7.) For efficiency, the Court will refer
to post-acquisition Vigortone and Provim’'s two corporations as
“Provim .”

According to Provim , PMAg approved a pig placenment program
for Vigortone in 1997, the purpose of which was to i nprove sal es
of pig prem x. (PI.”’s 56.1 Stmt. ¢ 11.) Under the program
Vi gortone woul d pl ace aspiring young pork chops with farnmers who
woul d agree to feed them Vigortone's premx. (Pl.’s 56.1 Stnt.
1 12.) In 1997, Vigortone entered into seven long-term pig

purchase contracts obligating Vigortone to purchase young pigs



at fixed prices. (Pl.’s 56.1 Stm. T 19.) The contracts ranged
in duration fromthree to ten years and called for the delivery
of as many as 8, 800 pigs per week for a total of 3 mlIlion pigs
over the |ife of the contracts. (PI.”s 56.1 Stm. ¢ 19.)
Vigortone intended to sell the pigs to other farnmers in an
effort to obtain their prem x business, (Def.’s 56.1 Stnt. § 14;
Pl.”s 56.1 Stmt. 97 11-12, 19), but the pig purchase contracts
t henmsel ves did not provide for such sales. (Def.’s 56.1 Stnt.
7 15; Pl.’s 56.1 Stm. { 15.)

Before Vigortone could enter into any offsetting contracts,
the bottomfell out of the pig market. (Pl.’s 56.1 Stnt. Y 22-
23.) Under the contracts, Vigortone began to take delivery of
pigs by the fall of 1997. (Pl.’s 56.1 Stnt. 9§ 24.) However
Vigortone had no facilities in which to house the pigs, and it
began to sell themto farmers. (ld.) Pig prices had declined,
and according to Provim, Vigortone had suffered |osses of
several hundred thousand dollars by the tinme Provim purchased
Vigortone fromPMAg. (Pl.’s 56.1 Stnt. 1Y 22, 25, 77.) By the
end of August 2000, |osses under the pig purchase contracts
total ed approxi mately $9, 700,000. (Def.’s 56.1 Stnmt. T 72.)

After learning that Provim'’'s parent corporation had an
interest in purchasing Vigortone, Mke Reed, PM Ag s president,

sent Provim '’ s representatives a videotape outlining Vigortone’s



business. (Pl.’s 56.1 Stm. 9 41.) Provim representatives,
W m Troost, Larry Schaab, Stoffel Flikweert, and Cor Kik, viewed
Reed’ s video, in which he described the pig placenent programas
a project that required “no cash expenditure.” (PI.”s 56.1
Stm. 1 42-43.) |In Novenber 1997, Provim representatives net
with Reed and Gerry Daignault, PM Ag’'s chief financial officer.
(Pl.”’s 56.1 Stmt. § 47.) Troost asked Reed whet her Vigortone’'s
pi g placenment program involved any market risk, to which Reed

responded, “no, not at all.” I1d. Reed allegedly explained that
the pigs “passed through [Vigortone] to suppliers w thout any
cash di sbursenents whatsoever.” | d. At the same nmeeting,
Dai gnault al so all egedly assured Provim ’'s representatives that
the pig placenent program insulated Vigortone from any market
risk. (Pl.’s 56.1 Stnt. T 49.)

Provim thought it was having roast beef; in fact, it had
none. Provim contends that PM Ag withheld the pig purchase
contracts from its representatives and m sl ed its
representatives about the true mechanics of the pig placenent
program PM Ag prepared a “Data Roon’ for Provim's
representatives for the Novenmber 1997 neeting, and while the
Data Room i ndex referred to “F/Y 1998 Pig Source Agreenents,”

the pig purchase agreenents were not in the room (Pl.’ s 56.1

Stnmt. § 54.) During the final due diligence, PM Ag all egedly



told Provim’'s accountants that Vigortone “was not taking
ownership or title to any [pigs],” and that “Vigortone is not in
t he busi ness of buying and selling pigs.” (Pl.’s 56.1 Stmt. 11
63, 67.) When Bonnie Hinrichs, one of the accountants
performng Provim’'s due diligence, asked Daignault whether
Vigortone had any significant purchase commtnments, he told
Hinrichs that, other than a commodity purchase agreenent of a
Vigortone subsidiary, Vigortone had no significant purchase
commtnments. (Pl.’s 56.1 Stm. { 68.)

Provim also alleges that PM Ag conceal ed the fact that
Vi gortone owned any pigs and that it had already sustained
| osses under the pig purchase contracts. Daignault allegedly
tol d Dani el Daughtery, another accountant conducting Provim's
due diligence, that the pig placement program would have no
effect on Vigortone’s financial statenents other than some m nor
adm ni strative costs. (Pl.’s 56.1 Stnt. 1 62-63.) According
to Provim , Daignault instructed Steve Beck, a PM Ag corporate
controller, not to report the losses on the final closing
financial statements. (Pl.’s 56.1 Stmt. § 78.) PMAg allegedly
hid the inventory of pigs and | osses incurred fromselling them
on the open market by accounting for both under “M scell aneous

Accounts Receivable.” (Pl.”s 56.1 Stnmt. f 76.) As a result,



the accountants concluded that the pig placenment program
presented no market risk. (Pl.’s 56.1 Stnmt. § 69.)

Nevert hel ess, Terrence Quinl an, i n-house counsel at
Provim'’'s sister conpany Central Soya, reviewed all of
Vigortone’s contracts for provisions regarding assignability.
(Pl.”s 56.1 Stnt. 99 82, 84.) During this review, Quinlan read
the pig purchase contracts, although Provim maintains that he
was not asked, nor did he attenpt, to analyze the comrerci al
terms of the contracts. (Pl.”’s 56.1 Stnt. § 86.) Qui nl an
apparently was not aware of PM Ag’'s representations concerning
t he pi g placement program and therefore had no reason to suspect
their inportance. (Pl.”s 56.1 Stnmt. § 83.) Qui nl an sent
Provim a draft of Asset Purchase Agreenment Schedule 3.9, which
purported to list all of Vigortone s contractual liabilities,

and it listed six of the seven pig purchase contracts. (Pl.’'s
Mem in Opp'n to Def.’s Mot. for Summ J. at 8; Pl."s 56.1 Stnt.
19 93-94.) However, no one at Provim ever reviewed that draft
schedule. (Pl.’s 56.1 Stnt. 11 93-94.)

The Asset Purchase Agreement (“Agreenent”) itself contains

several relevant passages. Section 10.14 states:

Menor andum Di scl ai mer _and Proj ecti ons. Sel |l ers and
PM Ag make no representation or warranty to Buyer
except as specifically made in this Agreenent. I n

particular, Sellers and PM Ag nake no representation
or warranty to Buyer wth respect to (a) the
information set forth in the Confidential Menorandum
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distributed in connection wth the transactions
cont enpl at ed hereby or (b) any financial projection or
forecast relating to Sellers. Wth respect to any
such projection or forecast delivered by or on behalf
of Sellers to Buyer, Buyer acknow edges that (i) there
are uncertainties inherent in attenpting to make such
projections and forecasts, (ii) it is famliar wth
such uncertainties, (iii) it is taking full
responsibility by making its own evaluation of the
adequacy and accuracy of all such projections and
forecasts so furnished to it and (iv) it shall have no
claimagainst Sellers or PM Ag with respect thereto.

Section 3.28 decl ares:

Di scl osure. To the best know edge of each Seller and
PM Ag, none of the representations or warranties of
Sellers and PM Ag contained herein, none of the
information contained in the Schedules referred to in
Article 111, and none of the other information or
documents furnished to Buyer or any of its
representatives by Sellers, PM Ag or any of their
respective representatives pursuant to the terns of
this Agreenent, is false or m sleading in any materi al
respect or onmts to state a fact herein or therein
necessary to make the statenents herein or therein not
m sleading in any material respect. To the best
know edge of each Seller and PM Ag, there is no fact
whi ch adversely affects or in the future is likely to
adversely affect the Purchased Assets or the Business
in any material respect which has not been set forth
or referred to in this Agreenent or the Schedul es
her et o.

Provim concedes that summary judgnent should be granted
with respect to its negligent m srepresentati on and DCFA cl ai ns.
Thus, only Provim's fraud, breach of contract, and equitable
relief clainms are exam ned bel ow.

SUMVARY JUDGVENT STANDARD




Summary judgnent i s proper when “t he pl eadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together
with the affidavits, if any, showthat there is no genuine issue
as to any material fact and that the noving party is entitled to
a judgnment as a matter of |aw” Feo. R. Cv. P. 56(c); see also
Cel otex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). In
det erm ni ng whet her a genui ne i ssue of material fact exists, the
Court construes all facts in the light nost favorable to the
non- novi ng
party and draws all reasonable and justifiable inferences in
favor of that party. See Anderson v. Liberty Lobby, Inc., 477
U. S. 242, 255 (1986). “Credibility determ nations, the weighing
of the evidence, and the drawing of legitimate inferences from
the facts are jury functions, not those of a judge, whether he
is ruling on a notion for summary judgment or for a directed
verdict.” Freeman v. Madi son Metropolitan School District, 231
F.3d 374, 379 (7th Cir. 2000), quoting Anderson, 477 U.S. at

255, 106 S.Ct. 2505.

DI SCUSSI ON

Choi ce of Law
The Agreement contains a choice-of-1aw provision requiring
it to be governed and construed under Delaware |law. This does

not necessarily apply to Provim’'s fraud and equitable relief



claims, given that PM Ag’s nmade the allegedly fraudul ent
m srepresentations in Illinois. However, the defendant asserts,
and plaintiff does not dispute, that I1llinois |law governs
Provim'’'s fraud and equitable relief clainms while Del aware | aw
governs Provim'’'s breach of contract claim When the parties
agree on the law governing a dispute and there is at |east a
reasonabl e rel ati onshi p between the di spute and the forum whose
| aw has been selected by the parties, a court may forego an
i ndependent analysis of the choice of |aw issue and apply the
parties’ choice. Harter v. lowa Grain Co., 220 F.3d 544, 560 n.
13 (7th Cir. 2000)(quotation omtted). Furthernmore, the Court’s
deci si on woul d be unaffected by application of either Illinois
or Del aware aw. The Court therefore accepts, w thout deciding,
that Illinois law applies to Provim’'s fraud and equitable
relief clains and Del aware | aw applies to its breach of contract
claim
Ri peness

According to PM Ag, any clainms that Provim mght have
against it are not ripe for adjudication. PMAg argues that the
exi stence and the amount of Provim's damge clains are
specul ative because they are based on the future and unknown
price of pigs and other commopdities, as well as prem x future

sal es. PM Ag points out that between April 2000 and August



2000, Provim s | osses under the pig purchase contracts narrowed
from$10, 622, 000 to $9, 700, 000 due to the recovering pig market.
It will be inpossible to determ ne whet her Provim has sustai ned
any | osses, according to PM Ag, until the contracts expire.

It is true that claimants cannot generally seek damages for
fraud before the fraud has harmed them and if the damages
cannot yet be quantified, a damages suit nmy be prenmature.
M dwest Commrer ce Banking Co. v. Elkhart City Centre, 4 F.3d 521,
526 (7th Cir. 1993). However, a buyer may suffer danmages when
the item purchased is not what the seller represented it to be.
Asad v. Hartford Life Insurance Co., 116 F. Supp.2d 960, 963
(N.D. IIl. 2000)(ruling that the plaintiff did not have to
suffer a nonetary | oss before bringing suit). I n such cases,
the loss suffered by claimants is the difference between the
value of the itemthey were pron sed and the value of the item
as purchased. Id.; In re Merrill Lynch Limted Partnerships
Litigation, 154 F.3d 56, 59 (2nd Cir. 1998).

Here, PMAg all egedly told Provim that Vigortone woul d not
take title to any pigs under the pig placenment program The
contracts require Vigortone to purchase thousands of pigs,
however, something that Provim apparently did not appreciate
before buying Vigortone. Furthernore, the fact that Provim’s

| osses narrowed from$10, 622, 000 to $9, 700, 000 over a four-nonth
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period does not elimnate the fact that Provim has |ost noney
as a result of the pig purchase program Only the issue of
whet her those damages will be offset by future events remains
specul ative. See Edward Gray Corporation v. National Union Fire
| nsurance Conpany of Pittsburgh, 94 F.3d 363, 369 (7th Cir.
1996). The Court therefore declines to dism ss Provim'’s clains
as unri pe.

As a final matter regarding this issue, the Court notes PM
Ag’s objection to any attenpt by Provim to counter this
argument with evidence fromits damages expert, Paul Charnet zki .
PM Ag should rest assured that the Court refrained from basing
its decision on information provided by Charnetzki.

Fraud

To establish fraud under Illinois law, a plaintiff nust
prove that (1) defendant nade a fal se statenent; (2) of materi al
fact; (3) which defendant knew or believed to be false; (4) with
the intent to induce the plaintiff to act; (5) the plaintiff
justifiably relied on the statenment; and (6) the plaintiff
suffered damage from such reliance. Conni ck v. Suzuki Motor
Conpany, 174 111.2d 482, 496, 675 N.E. 2d 584, 591 (1996); Houben
v. Tel ul ar Corporation, 231 F.3d 1066, 1074 (7th Cir. 2000). 1In
this case, the parties collide over the elenent of justifiable

reliance, with PMAg proposing three argunents in support of its
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contention that Provim did not justifiably rely on any all eged
m srepresentations.

PM Ag first argues that the Agreement directly contradicts
the alleged oral msrepresentations, and therefore Provim 1is
not entitled to rely on the alleged m srepresentations as a
matter of |aw. PM Ag contends that Provim could have
di scovered t he absence of offsetting contracts by nerely reading
the Agreenent and the pig contracts, which were identified in
Schedule 3.9 of the Agreenent. | ndeed, Seventh Circuit
precedent holds that a fraud claimwll be thwarted when the
ternms of a witten agreenment directly contradict alleged oral
m srepresentations. See Carr v. Cigna Securities, Inc., 95 F. 3d
544 (7th Cir. 1996) (disallowing fraud claim based on ora
m srepresentations that i nvestnents were safe when the
agreenents explicitly stated that the investnents were highly
specul ative and risky); Frahm v. Equitable Life Assurance
Society, 137 F.3d 955, 961 (7th Cir. 1998) (holding that
plaintiffs could not satisfy reliance el enment when health plan
sunmaries explicitly reserved for defendant the right to change
the plan).

In the cases cited by PM Ag, the contracts by thensel ves
explicitly contradicted the oral m srepresentations. For the

witten word to trunp oral declarations, however, the witten
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words nmust be “true, clear, and conplete.” Acne Propane, |Inc.
v. Tenexco, Inc., 844 F.2d 1317, 1325 (7th Cir. 1988). Schedul e
3.9 by itself fails to tip off the reader that there are
contracts for the purchase of pigs but no offsetting contracts.
Here, the Agreenent alone does not explicitly contradict the
all eged oral msrepresentations; only the Agreenment and the
contracts identified in Schedule 3.9, read together, contradict
the oral nm srepresentations. Furt her nore, the alleged
m srepresentations in this case concern the pig placenent
progrant the Agreenent never addresses the i ssue. The Agreenent
does not, therefore, supersede the oral m srepresentations. See
Astor Chauffeured Linmousine Conpany v. Runnfeldt |nvestnent
Corp., 910 F.2d 1540, 1545 (7th Cir. 1990) (ruling that the
witten contract could not supersede oral representations
because it did not address the subject of the ora

representations); Budget Rent-A-Car Corp. v. Genesys Software
Systens, Inc., No. 96 C 0944 1997 WL 201549 (N.D. IIl. April 17,
1997) (sane) .

Second, PMAg argues that Section 10.14 forecl oses Provim's
reliance on any alleged oral m srepresentations. PM Ag relies
heavily on Rissman v. Rissman, 213 F.3d 381 (7th Cir. 2000).
The contract in Ri ssman, however, contained an anti-reliance
clause explicitly stating that the conpl ai nant had not relied
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upon any oral representation. |d. at 383. 1In contrast, Section
10.14 sinply states that PM Ag nmakes no representation or
warranty other than those enbodied in the Agreenent.

In Section 3.28 of the Agreenment, PM Ag warrants that none
of the information furnished to Provim or any of its
representatives is false or msleading in any material respect.
Al t hough PM Ag nade no representation or warranty other than
t hose enbodied in the Agreenent, it clearly certified in Section
3.28 that the information provided to Provim was correct.
Thus, the | anguage of the Agreenent allows Provim to rely upon
all of the information supplied by PM Ag, including any all eged
oral m srepresentations.

The question remains whether Provim justifiably relied on
the alleged oral m srepresentations. The issue of justifiable
reliance is a question of fact, but it can be decided on summary
j udgment when no reasonable jury could find that it was
reasonable for a plaintiff to rely wupon the defendants’
statenents. d ass v. Kenper Corp., 949 F. Supp. 1341, 1350 (N.D.
11, 1997). When deciding whether a party has justifiably
relied on another’s representations, a court may consi der all of
the circunstances surrounding the transaction, including the
parties’ (1) relative know edge of the facts available, (2)

opportunity to investigate the facts, and (3) prior business
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experience. Teansters Local 282 Pension Trust Fund v. Angel os,

839 F.2d 366, 371 (7th Cir. 1988) (citation omtted).

Clearly, both parties are sophisticated business entities.
G ven its history of acquisitions, perhaps Provim is nore
sophi sticated than PMAg in matters such as this. However, when
viewed in the light nobst favorable to Provim, the evidence
suggests that PM Ag's relative know edge of the facts exceeded
Provim’'s and that PM Ag’'s actions may have hindered Provim'’s
due diligence.

PM Ag enphasi zes that Quinlan read the contracts before the
sale and that he forwarded a draft of Schedule 3.9 to the
Provim representatives for approval prior to closing.
Knowl edge gained by a corporate agent while acting within the
scope of his or her agency is normally inmputed to the
corporation if the knowl edge concerns a matter within the scope
of the agent’s authority. Chicago Title and Trust Co. v. First
Arlington National Bank, 118 I11.App.3d 401, 407, 454 N.E. 2d
723, 728 (1983)(internal quotes and citation omtted). However,
corporations would be easy targets for fraud if they were
precluded from recovery nerely because one enployee knew the
truth. I d. I nstead, exam nation of the reliance elenent
focuses on the knowl edge of the corporate agent who was

decei ved. I d.



The reliance el ement does not properly focus on what Quinl an
knew, therefore, because he was not the agent who was decei ved.
He read the contracts prior to closing, but he was unaware of
the pig placenment program and could not wunderstand the
significance of the existence of contracts to purchase pigs
w thout offsetting contracts to sell them The scope of
Quinlan’s duties only involved a determ nation of whether the
contracts could be assigned under the Agreenent. A proper
anal ysis of the justifiable reliance el ement focuses instead on
the knowl edge of the Provim representatives who i nquired about
the pig placenment program and Vigortone s |ong-term purchase
comm t ments.

Despite the questions Provim s representatives asked about
the pig placement program PM Ag’s representatives knew that
there were no contracts in place to sell the pigs it had agreed
to buy. When asked whet her Vigortone had any | ong-term purchase
conmmtnments, PM Ag told Provim'’'s agents that, wth the
exception of an wunrelated contract, it did not. PM Ag
repeatedly assured Provim that Vigortone did not take title to
the pigs and that it was not in the business of buying and
selling pigs. PMAg accounted for pig placement program]l| osses
accrued as of the time of sale under “M scellaneous Accounts

Recei vable.” A jury could conclude that fromthis evidence that
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Provim reasonably relied on these factual representations to
their detrinent.

Provim s left hand may not have known what its right hand
was doing before final closing of the deal, but contributory
negligence is not a defense to an intentional tort such as
fraud. Anmpat/Mdwest, Inc. v. Illinois Tool Works, Inc., 896
F.2d 1035, 1041 (7th Cir. 1990). The |law does not require the
victimof a fraud to di g beneath apparently adequate assurances.
ld. at 1042. Plaintiffs have a duty to investigate when
circunmstances require further examnation as a matter of
prudence. West v. Western Casualty and Surety Co., 846 F.2d
387, 394 (7th Cir. 1988). However, a plaintiff’s duty to
investigate my be absolved when the defendant’s deliberate
m srepresentations lull the plaintiff into a false sense of
security, or attenpt to block further inquiry. 1d. “[I]f you
ask the defrauder point blank, you need not investigate
further.” Ash v. Georgia-Pacific Corp., 957 F.2d 432, 436 (7th
Cir. 1992). Provim conducted its own investigation, and its
account ants asked about the pig placenment program and |ong-term
purchase comm t nents poi nt bl ank. Nothing further was required.

Breach of Contract
PM Ag al so noves for summary judgnent on Provim'’'s breach

of contract claim Provim clains that PM Ag' s alleged
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nm srepresentations concerning the future inpact of the pig
purchase contracts constitutes a breach of several warranties
under the Agreenent. PM Ag points out that Delaware courts
treat a breach of warranty claim as a species of fraud. See
Bl eacher v. Bristol-Mers Co., 163 A 2d 526, 528 (Del. Super.
Ct. 1960). Reliance is, therefore, an essential elenment that
Provim nust establish to prove its breach of contract claim
See M ddl eby Corp. v. Hussman Corp., No. 90 C 2744, 1992 W
220922, at *6 (N.D. I1ll. Aug. 27, 1992). As indicated above,
Provim has established a genuine issue of fact as to whether
its representatives relied on alleged ni srepresentations of PM
Ag representatives. PM Ag argued in its reply brief that
Provim waived its breach of contract claimbecause it failed to
cite any supporting lawinits response. However, Provim fully
addressed the reliance i ssue when discussing its fraud cl ai mand
therefore did not waive its claim
Equi t abl e Rel i ef

Finally, PMAg noves for summary judgnent on Provim s claim
for equitable relief. Provim seeks partial rescission or
reformation of the Agreenment, or sone other form of equitable
relief that would shift the market risk inherent in the pig
purchase contracts back to PM Ag. Provim cannot cite any

reported decision in which a court fashioned a simlar remedy,

- 18 -



but “[e]lquity will not suffer a wong to be without a renmedy.”
Ni kol a, 25 N.E.2d 582, 587 (Ill. App. Ct. 1940). Vhile it is
qui te doubtful that the Agreenent could be partially rescinded,
the Court will not foreclose the possibility of fashioning an
equitable remedy while Provim’'s fraud claim remains pending
shoul d nonetary danmages prove to be insufficient conpensation.

CONCLUSI ON

These little pigs will not go home; they will go to trial.
For the reasons stated above, PM Ag’s notion for summary
judgnment is granted in part and denied in part.

I T 1S SO ORDERED.

Harry D. Lei nenweber, Judge
United States District Court

Dat ed:




